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APPEAL from a judgnent of the Crcuit Court for W nnebago
County, Robert A Haase, Crcuit Court Judge. Affirnmed.

M1 SH RLEY S. ABRAHAMSON, CHI EF JUSTI CE. This is an
appeal from a judgnent of the Crcuit Court for Wnnebago
County, Robert A. Haase, Circuit Court Judge. The appeal is
here on certification from the court of appeals. Ws. Stat.
(Rule) § 809.61 (1995-96)."1

12 The defendant, David M Hahn, appeals his sentence of
life in prison wthout the possibility of parole under

W sconsin's persistent repeater statute, Ws. Stat. 8§ 939.62(2m

L Al subsequent references to the Wsconsin Statutes are to
the 1995-96 volunes unless otherw se indicated. Section
939.62(2nm) was nodified by the legislature by 1997 Ws. Act 326.
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(1997-98), comonly known as Wsconsin's "three strikes" |aw.
The statute provides for nmandatory |life inprisonnment for
of fenders convicted of commtting for a third time a statutorily
specified "serious offense.” The statute in issue is silent
about whether the offender may challenge the validity of a prior
conviction at the enhanced sentence proceedi ng.

3 Two questions of law are presented in this case.? The
first is whether the U S. Constitution requires that an offender
be permtted during an enhanced sentence proceedi ng predicated
on a prior conviction to challenge the prior conviction as
unconstitutional because the conviction was all egedly based on a
guilty plea that was not knowi ng, intelligent, and voluntary.
The circuit court concluded that it had the power to exam ne the
validity of the prior conviction on these grounds but was not
required to do so.

14 We conclude that an offender does not have a federa
constitutional right to use the enhanced sentence proceeding
predi cated on a prior state conviction as the forumin which to
chal  enge the prior conviction, except when the offender alleges
that a violation of the constitutional right to a |awer

occurred in the prior state conviction.® W further conclude, as

2 Both questions of law are determined by this court
i ndependently of the circuit court, although we benefit fromthe
anal yses of the circuit court.

3 The Sixth Amendnent to the U.S. Constitution guarantees
t he assistance of counsel. That anendnent is nmade applicable to
the states by virtue of the Fourteenth Anmendnent. G deon v.

Wai nwright, 372 U S. 335 (1963).
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a matter of judicial admnistration, that an offender may not
use the enhanced sentence proceeding predicated on a prior
conviction as the forum in which to challenge the prior
convi ction, except when the offender alleges that a violation of
the constitutional right to a |lawer occurred in the prior state
convi cti on. Because the defendant in the present case does not
allege that a violation of his constitutional right to a |awer
occurred in the prior conviction, he may not challenge his 1994
conviction during this 1997 persistent repeater proceeding.

15 The second question of law presented is whether the
persi stent repeater penalty enhancer as applied to the defendant
violates the Eighth Amrendnent to the US. Constitution
prohi biting cruel and unusual punishment. For the reasons set

forth, we reject the defendant's Ei ghth Amendnment challenge to

W sconsin's persi stent repeat er statute, W s. St at .
8§ 939.62(2m.
I
16 The relevant facts in this case are undisputed. In

1997, the Wnnebago County district attorney charged the
def endant under Ws. Stat. 8§ 948.02 with two counts of sexual
assault on a child. Because the defendant had two prior felony
convictions for sexual assault on a child, he was subject to a
life sentence without the possibility of parole under Ws. Stat.
8§ 939.62(2m. Both prior convictions were based on the

defendant's qguilty pleas, the first in 1990 and the second in
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1994. During the 1997 persistent repeater proceeding, the
def endant sought to reopen the 1994 conviction on the grounds
that his plea was not knowing, intelligent, and voluntary
because the ~circuit <court failed to inform him that the
conviction could serve as a "strike" offense under the "three
strikes" |aw During the 1997 proceeding, the circuit court
denied the defendant's notion to strike his 1994 conviction,
hol ding that the circuit court's failure to inform the defendant
during his 1994 guilty plea that the resulting conviction could
| ater be used to sentence him as a persistent repeater did not
render his guilty plea invalid.

17 The defendant pled guilty to the 1997 offenses and, on
the basis of his prior convictions, was sentenced as a
persi stent repeater to life in prison without the possibility of
parole under Ws. Stat. 8§ 939.62(2m. The defendant appeal ed,
arguing that the circuit court's denial of his notion to strike
the 1994 conviction violated his due process rights and that his
life sentence violated the Ei ghth Anmendnent's prohibition
agai nst cruel and unusual punishment. W address each issue in

turn.

18 The defendant contends that the circuit court erred by
failing to strike the 1994 conviction because his guilty plea
was not knowing, intelligent, and voluntary and therefore did

not satisfy federal constitutional due process requirenents. The
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defendant relies on State v. Baker, 169 Ws. 2d 49, 485 N W2d

237 (1992), in which the offender was permtted to challenge a
prior conviction in an enhanced sentence proceeding predicated
on the prior conviction on the ground that the guilty plea in
the prior conviction was not know ng, intelligent, and
vol untary.

19 The State argues that this court should revisit its

hol ding in Baker in light of Custis v. United States, 511 U S

485 (1994), a U S. Suprene Court decision rendered after the
Baker decision. The State contends that the U S. Supreme Court
held in Custis, in contrast to this court's holding in Baker,
that only a prior conviction that violates an offender's
constitutional right to a lawer may be challenged during an
enhanced sentence proceedi ng predicated on the prior conviction.

110 We therefore exanine State v. Baker, 169 Ws. 2d 49

and Custis v. United States, 511 U S. 485.

11 In Baker, the offender used the enhanced sentence
proceeding in a conviction for operating after revocation of a
license to challenge two prior operating-after-revocation
convictions that the State sought to apply for sentencing
enhancenment purposes. The offender challenged one of the
convictions because the plea was allegedly not know ng
intelligent, and voluntary. Baker, 169 Ws. 2d at 58. The
of fender challenged the other conviction because the State
allegedly obtained the conviction in violation of hi s

constitutional right to a |lawer. Baker, 169 Ws. 2d at 58.
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112 The Baker court relied on Burgett v. Texas, 389 U. S

109 (1967), and its progeny to allow the offender to challenge
bot h convi cti ons.

113 Burgett had considered whether prior convictions
rendered w thout the assistance of counsel could be used to
enhance sentences for subsequent offenses. The Burgett court
di sal l omed the use of a prior conviction in an enhanced sentence
proceeding predicated on the prior conviction when the prior

conviction violated Gdeon v. Wainwight, 372 US. 335 (1963).

The Burgett <court declared that such a wuse of the prior
conviction was inherently prejudicial, anmobunted to a new denial
of the right to counsel, and should be prohibited. Burgett, 389
U S at 115-16.

114 In Baker, this court was faced with the question of
whet her to extend the holding of Burgett to prior convictions
all egedly obtained in violation of a constitutional right other
than the G deon right to a |awer. The case law was |largely
unsettled at that time, but a nunber of jurisdictions had
applied the Burgett rule to a prior conviction allegedly
obtained in violation of a constitutional right other than the
right to a lawer.* The Baker court acknow edged, however, that

"[s]ome courts have confined the application of Burgett to

* For exanples of jurisdictions that extended Burgett V.
Texas, 389 U S. 109 (1967), to forbid the use of convictions
obtained in violation of other constitutional rights, see Baker
v. State, 169 Ws. 2d 49, 70 n.9, 485 N.W2d 237 (1992).
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convictions invalid under Gdeon [v. Wiinwight, 372 US. 335

(1963)]."°> Baker, 169 Ws.2d at 609.

115 The Baker court determned that the decision in
Burgett rested on the principle that a prior conviction my not
be used in an enhanced sentence proceeding predicated on a prior
conviction if the prior conviction was allegedly obtained in
violation of a constitutional right that wuld affect the
reliability of the prior conviction. Baker, 169 Ws. 2d at 70.

The Baker court viewed the question of whether a guilty plea
was know ng, intelligent, and voluntary as one that affected the
reliability of a conviction. As a result, the Baker court
concluded that federal constitutional |aw prohibited a circuit
court from using a prior conviction in an enhanced sentence
proceeding predicated on a prior conviction when the prior
conviction was based on a gquilty plea that was not know ng,
intelligent, and voluntary. Baker, 169 Ws. 2d at 71.

116 After Baker, the U S. Supreme Court clarified the

Burgett decision in Custis v. United States, 511 U S. 485

(1994). In Custis, the offender asserted ineffective assistance
of counsel as a challenge to the validity of a prior state
conviction that was used in the offender's federal enhanced
sentence proceeding under the federal Arned Career Crimnal Act.

The Arnmed Career Crimnal Act is silent about the neans for

® For exanples of jurisdictions that narrowy construed
Burgett v. Texas, 389 U S 109 (1967), to include only alleged
violations of the right to a |awer, see Baker, 169 Ws. 2d at
69 n. 8.
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chal  engi ng prior convictions. The Custis court concluded that
the U S. Constitution does not require that an offender be given
an opportunity to challenge a prior state conviction in a
federal enhanced sentence proceeding predicated on the prior
state conviction unless the offender asserts the state
conviction was obtained in violation of the offender's
constitutional right to a |[|awer. The Custis court thus
expressly limted its holding in Burgett to instances in which
an offender asserts the conviction was allegedly obtained in
violation of an offender's constitutional right to a |awer.

Custis, 511 U S. at 496. Rel ying on | ong-established case |aw
that a violation of the constitutional right to the assistance
of counsel is "a unique constitutional defect,"” the Custis court
concluded that other constitutional violations do not nerit the

same treatnent under Burgett. Custis, 511 U.S. at 496.°

® For other states interpreting Custis v. United States, 511
U S. 485 (1994), as we do, see Colorado v. Padilla, 907 P.2d 601
(Colo. 1995); Kansas v. Chiles, 917 P.2d 866 (Kan. 1996);
McGuire v. Kentucky, 885 S.W2d 931 (Ky. 1994); State v. Janes
684 A 2d 499 (N H 1996).
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117 The Custis court read the federal constitutional
rights of an offender to challenge a prior state conviction in a
federal enhanced sentence proceeding nore narrowy than did the
W sconsin suprene court in Baker. Accordingly, we conclude that
Baker should be limted to adhere to Custis: In an enhanced
sentence proceeding predicated on a prior conviction, the US.
Constitution requires a trial court to consider an offender's
al legations that the prior conviction is invalid only when the
chal l enge to the prior conviction is based on the denial of the
of fender's constitutional right to a | awer.

118 Accordingly, we conclude that the defendant in the
present case has no federal constitutional right in his 1997
third strike proceeding as a persistent repeater under Ws.

Stat. 8§ 939.62(2m to challenge the use of a prior conviction

Custis does not bar states from allowng offenders to
challenge prior state convictions in state enhanced sentence

pr oceedi ngs. New York courts, for exanple, continue to allow
of f ender s char ged as per si st ent repeaters to chall enge
unconsti tuti onal prior state convictions in the repeater

pr oceedi ng. See, e.g., People v. Zeoli, 232 A D2d 818 (N.Y.
App. Div. 1996) (trial court was required to hear offender's
claim that prior plea was not knowi ng and intelligent, but the
offender failed to neet his burden of proof). However, these
chal l enges have a statutory basis. See NY. CRM Proc Law 8
400. 21. 7(b) (Consol. 2000) ("A previous conviction in this or
any other jurisdiction which was obtained in violation of the
rights of the defendant under the applicable provisions of the
constitution of the United States mnust not be counted in
determning whether the defendant has been subjected to a
predi cate felony conviction"). The defendant in the present
case asserts no statutory basis for his challenge.
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allegedly based on a guilty plea that was not know ng,
intelligent, and voluntary.’

119 The defendant argues that Custis is a forum case based
on considerations of federalism and adm nistrative convenience
and that we should not alter our Baker decision.® The defendant

contends that Custis applies only to an enhanced sentence

"In SO hol di ng, this court j oi ns sever al ot her
jurisdictions that have had to scale back Burgett v. Texas, 389
U.S. 109, protections in light of Custis v. United States, 511
U S. 485 (1994). See, e.g., United States v. Cordero, 42 F.3d
697, 701 (1st Cir. 1994) (prior case |law about challenging prior
convictions during enhanced sentence proceedings is no |onger
val id precedent after Custis); United States v. Killion, 30 F.3d
844, 846 (7th Cr. 1994) (because Custis describes the rule
governing a challenge to a prior conviction during an enhanced
sentence proceeding in narrower terns than existing Seventh
Circuit case law, "[i]t may well be, therefore, that Custis has
limted the exception that we carved out"); United States v.
Davis, 36 F.3d 1424, 1438 (9th Cr. 1994) (Custis "seriously
undermnes the wvalidity" of existing case law allowing an
offender to challenge a prior conviction during an enhanced
sent ence proceedi ng).

8 See, e.g., Nichols v. United States, 511 U.S. 738, 7686,
114 S. . 1921, 1937 (1994) (G nsburg, J., dissenting) ("The
issue [in Custis v. United States, 511 U S. 485] was where, not
whet her, the defendant could attack a prior conviction for
constitutional infirmty").

For discussions of CQCustis v. United States, 511 U S. 485
(1994), and the contradictory aspects of the opinion regarding a
substantive Iimtation on the challenge to a state conviction in
a federal enhanced sentence proceeding and the forum and
federalismissues in challenging a state conviction in a federal
enhanced sentence proceeding, see, e.g., Alan C. Smith, Note,
More Than a Question of Forum The Use of Unconstitutional
Convictions to Enhance Sentences Following Custis v. United
States, 47 Stan. L. Rev. 1323 (1995); Barry W Strike, Note,
Custis v. United States: Are Unconstitutional Prior Convictions
Being Used to Increase Prison Terns?, 25 Golden Gate U L. Rev.
267 (1995).

10
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proceeding in a federal court in which a challenge is nade to a
prior state conviction. Unli ke Custis, the defendant argues,
this case involves a challenge to a prior state conviction in a
subsequent state enhanced sentence proceedi ng.

120 In its final paragraph, the Custis court addressed
whet her an offender who was barred from challenging a prior
state conviction in a federal enhanced sentence proceeding could
chal l enge the predicate state conviction by another nmeans. The

U S. Suprene Court stated:

W recognize . . . that Custis, who was still "in
custody" for purposes of his state convictions at the
time of his federal sentencing under 8 924(e), nmay
attack his state sentences in Mryland or through
federal habeas review . . . If Custis is successfu

in attacking these state sentences, he may then apply
for reopening of any federal sentence enhanced by the

11
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state sentences. W express no opinion on the
appropriate disposition of such an application.?®

® Ccustis, 511 U.S. at 497. This |anguage has been subject
to conflicting interpretations by federal courts of appeals.
See, e.g., United States v. Cark, 203 F.3d 358 (5th Cir. 2000)
(offender who was no longer in custody for state conviction
never obtained ruling that state conviction was invalid; court
allows challenge to a prior state conviction in federal court
under 28 U.S.C. § 2255); Smth v. United States, 213 F.3d 291
(6th Cir. 2000), rehearing en banc granted, opinion vacated by
213 F.3d 297 (6th Cir. 2000) (offender did not challenge state
conviction in state court but clainmed no reasonable access to
review constitutionality of state convictions; court denied
relief; result conpelled by existing Sixth Grcuit case |aw,
Turner v. United States, 183 F.3d 474 (6th GCr. 1999), in the
absence of en banc review, en banc review granted); Pack v.
Yusuff, 218 F.3d 448 (5th Cir. 2000) (applying Sixth Crcuit
rule that offender challenging prior state conviction nust first
have prior convictions vacated either through state proceedings
or 8 2254 proceeding and then return to challenge federal
sentence before the sentencing court); Ryan v. United States,
214 F.3d 877 (7th Cir. 2000) (offender failed to exhaust state
remedies and lost them court interprets Custis to disallow
collateral attack under 28 U.S.C. § 2255 "as |long as convictions
remai n undi sturbed”; divided court denied relief); United States
v. Daniels, 195 F.3d 501 (9th Cir. 1999) (court denied federa
habeas review of state conviction in a 8 2255 proceedi ng unl ess
the offender who either has not challenged state conviction or
was unsuccessful in the challenge raises a G deon claim.

The State has advised this court that the U S Suprene
Court has granted a petition for a wit of certiorari in Daniels

v. United States, No. 99-9136, _ US. __ (2000), to review
the Ninth GCrcuit's decision in United States v. Daniels, 195
F.3d 501 (9th Cr. 1999). The solicitor general stated the

guestion presented on certiorari as follows: My a defendant
whose sentence was enhanced under a federal recidivist provision
because of prior state convictions that have not been set aside
by any court challenge his federal enhanced sentence in federa

court under 28 U S. C. § 2255 based on the claim that the prior
state convictions are constitutionally invalid?

12
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21 Thus the U S. Suprenme Court expressly left open the
possibility that an offender nmay <challenge a prior state
conviction in a state court proceeding or in a federal habeas
proceedi ng and then, if successful, apply to reopen his enhanced
federal sentence. Custis, 511 U.S. at 497. The Custis decision
does not appear to alter an offender's right to challenge in a
state court an enhanced sentence based on an unconstitutiona
prior state conviction.

122 The issue then becomes whether this court should, as a
matter of judicial admnistration rather than as a matter of
federal constitutional right, allow an offender to challenge a
prior state conviction in an enhanced sentence proceeding on
grounds other than an alleged violation of the constitutional
right to a lawer, or whether this court should require an
offender to use available procedures other than the enhanced
sentence proceeding to challenge a prior conviction.

123 The Custis court presents two justifications based on
considerations of judicial admnistration and federalism to
support its constitutional holding that in an enhanced sentence

pr oceedi ng predicated on a prior conviction the US.

The issue presented in the Daniels case relates to
procedures available to an offender in federal court, other than
in the enhanced sentence proceeding, to challenge a prior state

convi ction. The present case relates to an offender's
challenges in a state enhanced sentence proceeding to a prior
state conviction. W do not consider Daniels so directly

related to the present case to require us to wthhold our
decision pending the decision of the US. Suprene Court in
Dani el s.

13
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Constitution requires a trial court to consider an offender's
al legations that the prior conviction is invalid only when the
challenge to the prior conviction is based on the denial of the
of fender's constitutional right to a |awer. Custis, 511 U S
at 496-97.

124 First, the Custis court states that it would be
difficult for federal courts to review a nmultitude of potentia
constitutional violations in <convictions from 50 different
st ates. Wiile Burgett focused on the lack of a l|lawer, which
the U S. Suprenme Court viewed as readily apparent in the record
of a conviction, extending Burgett to other constitutional
violations such as ineffective assistance of counsel would
require federal <courts to "rummage through frequently non-
existent or difficult to obtain state-court transcripts or
records that nmay date from another era.” Custis, 511 U. S at
496.

125 Although this justification does have nerit in the
context of state court proceedings, it may not apply with equa
force. It is probably easier for a Wsconsin court to review a
conviction entered by another Wsconsin court than for a federal
court to review a state court conviction. Nevert hel ess, we
conclude that an offender should not be permtted to challenge a
prior conviction in an enhanced sentence proceeding predicated
on the prior conviction except for an alleged violation of the
constitutional right to a |awer. Adm nistrative difficulties
ari se when a Wsconsin circuit court reviews a prior conviction

entered by another Wsconsin court; the review ng court does not

14
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have the record of the prior conviction or of post-conviction
pr oceedi ngs. In addition, it seens preferable from an
adm ni strative standpoint to require all offenders to use the
same procedures to review convictions, irrespective of whether
the conviction becones the basis of an enhanced penalty in a
subsequent sentenci ng procedure.

126 Second, the Custis court justified its holding as
pronmoting finality of judgnents. A broad reading of Burgett,
the U S. Suprene Court concluded, would "underm ne confidence in
the integrity of our procedures” by calling into question the
finality of prior convictions and by delaying penalty
enhancenment proceedi ngs. Custis, 511 U S at 497 (quoting
United States v. Addonizio, 442 U S. 178, 184 n.11 (1979)). The

U S. Suprenme Court noted that by challenging a previous state
court conviction, an offender is asking the federal district
court to "deprive [the state-court judgnent] of [its] nornmal
force and effect in a proceeding that ha[s] an independent
purpose other than to overturn the prior judgnmen[t]." Custi s,
511 U.S. at 497 (quoting Parke v. Raley, 506 US. 20, 30
(1992)).

127 The Custis court concerns about finality and delay,
Custis, 511 U S at 497, carry weight in the state court
cont ext. The process prescribed by Custis avoids delay in an
enhanced sentence proceedi ng and prevents an offender from using
the proceeding for a tangential purpose.

128 Al though these adm nistrative considerations may weigh

differently in different cases, we conclude that considerations

15
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of judicial adm nistration favor a bright-line rule that applies
to all cases. W therefore hold that a circuit court may not
determine the validity of a prior conviction during an enhanced
sentence proceeding predicated on the prior conviction unless
the offender alleges that a violation of the constitutional
right to a lawer occurred in the prior conviction. | nst ead,
t he of fender may use whatever neans avail abl e under state law to
chall enge the validity of a prior conviction on other grounds in
a forum other than the enhanced sentence proceeding. | f
successful, the offender may seek to reopen the enhanced
sentence.'® If the offender has no means available under state
law or is unsuccessful in challenging the prior conviction, the
of fender may nevertheless seek to reopen the enhanced sentence.
W do not address the appropriate disposition of any such
appl i cation.

129 In sum the primary holding of Custis, to which this
court is bound as a matter of federal constitutional law, 1is
that an of fender does not have a federal constitutional right to
use an enhanced sentence proceeding predicated on a prior
conviction as the forum in which to challenge the prior
convi ction except when the offender alleges that a violation of

the constitutional right to a |awer occurred in the prior

10 W do not address the validity of the 1994 conviction
because the defendant's challenge to the 1994 conviction cannot
be raised in the enhanced sentence proceeding that is the
subj ect of this appeal. The question of whether the defendant
has neans available wunder state law to challenge the 1994
conviction in another proceeding is not before us.

16
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convi ction. An offender may challenge the validity of a prior
conviction on other grounds in a forum other than the enhanced
sentence proceedi ng by whatever neans avail abl e under state |aw.
If the offender succeeds, the offender my seek to reopen a
sentence inposed as a persistent repeater under Ws. Stat.
8§ 939.62(2m) if that sentence was based on the vacated
conviction. Accordingly, we conclude that the defendant in this
case does not have a federal constitutional right to use the
1997 enhanced sentence proceeding that was predicated on the
1994 state conviction as the forum in which to challenge the
1994 conviction because the defendant did not assert that a
violation of the constitutional right to a lawer occurred in

that prior conviction.

130 We also reject the defendant's Ei ghth Anendnent crue
and unusual punishnent challenge to his |ife sentence under Ws.
Stat. 8 939.62(2m(b). A statute is presunmed constitutional and
will be held unconstitutional only if it appears so beyond a
reasonabl e doubt . The bur den of est abl i shing
unconstitutionality of a statute is on the party attacking its

constitutionality. State v. Borrell, 167 Ws. 2d 749, 762, 482

N. W2d 883 (1992).
131 The defendant maintains that the gravity of his
offense is not proportional to his punishnment for several

reasons: his sexual assault contact offenses are |ess serious

17
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t han sexual intercourse; he is 26 years old so life inprisonnment
for him anpbunts to a greater punishnment than for an ol der
person; and his sentence is disproportionate to the sentence for
a nore serious crime such as first-degree intentional hom cide.

132 Several decisions of the U S. Suprene Court and this
court conpel the conclusion that the application of Ws. Stat.
8§ 939.62(2m) to the defendant does not constitute cruel and
unusual puni shnent.

133 The first principle of Ei ghth Anendnent jurisprudence
established in Rummel v. Estelle, 445 U S. 263, 275-76 (1980),

is that judgnments  about appropriate  puni shnment require

subjective line-drawing, which is "properly within the province

of legislatures, not courts.” The Rummel court recognized the
validity of a state's "interest, expressed in all recidivist
statutes, in dealing in a harsher manner with those who by

repeated crimnal acts have shown that they are sinply incapable
of conformng to the norns of society as established by its
crimnal law. . . . [T]lhe point at which a recidivist wll be
deened to have denonstrated the necessary propensities and the
amount of tinme that the recidivist wll be isolated from society
are matters largely wthin the discretion of the punishing
jurisdiction.” Rummel, 445 U. S. at 276, 284-85.

134 The Wsconsin |legislature has determ ned that sexua
contact is a "serious felony" and that three or nore violations
of crimes «classified as serious felonies nerit lifetine
i mpri sonnent. See Ws. Stat. 8§ 939.62(2m. Forty-seven states

and the District of Colunbia have enacted persistent repeater

18
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stat ut es, many of which require |Ilife sentences upon an
offender's third offense. These persistent repeater statutes
and the resulting sentences have wthstood Ei ghth Amendnent
chal | enges. **

135 The defendant asserts that application of Wsconsin's
persistent repeater statute to his case inposes punishnent
grossly disproportionate to the severity of the crime. The U. S.
Supr enme Cour t deci si ons relating to the doctri ne of
di sproportionate sentences in Ei ghth Anmendnment jurisprudence are
not clear.'® Nevertheless, the defendant's claim nust fail. In
Rummel, 445 U. S. 263, the U S. Suprene Court upheld a habitual
offender's life sentence wthout parole based on three non-
violent property crimes involving a total of $229.11. I n

Harnelin v. Mchigan, 501 US. 957 (1991), the U S. Suprene

Court held that a mandatory sentence of life in prison wthout
the possibility of parole for possession of 672 grams of cocaine

did not violate the Ei ghth Arendnent.

11 See, e.g., United States v. Kaluna, 192 F.3d 1188, 1199-
1200 (9th Gr. 1999) (en banc) (upholding sentence under federal
three strikes statute); MGuder v. Puckett, 954 F.2d 313, 315-
17 (5th Cir. 1992) (upholding life sentence w thout possibility
of parole for habitual offender convicted of stealing beer from
a delivery truck); People v. Mershon, 874 P.2d 1025, 1030-35
(Colo. 1994) (en banc) (upholding life sentence wthout the
possibility of parole for selling small anounts of heroin, when
all predicate offenses were non-violent); People v. Dunigan, 650
N.E. 2d 1026, 1031-32 (IIl. 1995) (upholding Ilife sentence
wi t hout parol e based on third sexual assault conviction).

12 See, e.g., Harvard Law Revi ew Associ ation, Suprene Court:
1990 Term Leading Cases, 105 Harv. L. Rev. 245 (1991) (noting
that "[t]he fractured Harnelin [v. Mchigan, 501 U S. 957
(1991)] opinions may be difficult for lower courts to apply").
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136 The case law in Wsconsin reflects a simlar pattern

In State v. Lindsey, 203 Ws. 2d 423, 554 N W2d 215 (C. App

1996), the court of appeals rejected an Ei ghth Amendnent attack
on Ws. Stat. 8 939.62(2n)(b), the same statute the defendant is
attacking. In Lindsey, the offender violated the sane statutory
subsection that the defendant in the present case violated in

two of his prior offenses. In State v. Borrell, 167 Ws. 2d

749, 777, 484 N.W2d 883 (1992), this court rejected an Eighth
Amendnent attack on Ws. Stat. 8§ 973.014 (1987-88), which
permtted a circuit court to sentence the offender to life
inmprisonment wth parole eligibility after approximtely 35
years for first-degree nurder

137 On the basis of these cases and the circunstances of
this case, we conclude that application of the persistent
repeater statute to the defendant does not violate the Eighth
Amendnent ' s prohi bition agai nst cruel and unusual puni shnent.

138 For the reasons set forth we affirm the judgnment of
the circuit court.

By the Court.—Fhe judgnent of the <circuit court is

af firned.
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